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e~ ANNUAL STATEMENT

Of the Hamburg Bremen Fire Ins. Co.
of Homberg, Germany
Capital paid up S525.000 L0
ABROE.  vvveocanseaviens 2050520 94
Liabilities exclusive of capi-
tal and net surpins.. 1,546,252 &4
Income
Preomiums. . .swswvens
Other sourees . ........
Total income 19065, .. ..
Expenditures
TIOHBER .vcus swasamiiin
Dividends
Other expenditures . ...
Total expenditures .
Business 1905

1.801 399 24
60,020
1,870,428 w2

OGR T 02

TO0.762 &N

L]
1,769,534 52

Risks written ........ 176.246.262 ), _ o0
Premjums  thereon. ... 1.801.299 20 : DECISION |
J.osses incurred ...... 5 856,726 02 The re vondenis have moved to dis-
i  Nevada Business - miss th- appeal from the judzment
quks_ WTivien ST 172 'r'_ m: hecause it was not taken within one
T'rr:mmm--' received 2947 28 vear, and to dismiss the appeal from |
Losses paid ........ o Q?R ?2 the order of the distriet court denying |
L"“r:q b "”".""l. """"" . 'r'_‘"j‘ 2 appeliants motion for a new trial, also
Premiums received .. 7150 53 44 strike from the records the s!ate-!
Josses paid ........ 1.983 84 ment on motion for a new trial, upon |
Losses ineurred ..... 1,883 84 the greound that tne statement was
A. M. Brulis, Secretary. not filed within the time preseribed |
.,.“' ' by law. The anneal irom the judz-
ment is dismissed because not taken
ANNUAL STATEMENT until March, 1903, more than one |
vear after its rendition on June 23,
Of the Mutual Reserve Life Insurance 1002, On that day Judege Carler of
ompany, 309 Broadway, New York. the Second Judicial Disirict court
canital paid up who had tried the ease at Reno and |
15103 5 L & 53.277.669 45 rendered the decree, made in cpen

Lishilities execlusive of capi-
tal and net snrplus... 53050973 01
Income
Yremiums N.........., 4 552,983 17

Other sources .......... 372878 67
Total income 1905 ,... 4925132 70
Exoenditures
TOSSER i ieannnnnns 2507 AT2 M

INVIdends’: =i iaeimure
(Oher expenditures.. ...
Total expenditures, 19065
Business 1905
Risks written ......... 14 42/.225 00
rremiums thereon...... 51/.040 RS
Losses ineurred ....... 2 576,587 00
Nevada Business
Nisks writien

48,009 12 .
2.3324.054 95
4,939 7368 18

Premiums received. ... .. . 2408 90
CHAS. W. CAMP. Secretary.
0-0——~

ANNUAL STATEMENT
Of the Penn, Mutual Life Insurance
o.. of Philadelphia, Penn.
capital paid up
Assets 75.726.669 €4
Liahilities exclusive of capi-
tal and net surplus ... 71,006,441 &0

Income
Prembums ............ 14,200 241 5%
Other sources ........ 3626155 07
Total income 1905..... 17,826,436 614
Expenditures

Losses, matured endowments and

annuities ........... 5,000,353 1T
Dividends and surrender values
.................... 2339570 £1

Installment payments... 114408 00
Other expenditures ..,. 2258195 17
Total expenditures . 10,812,526 55|
Business 1905
Risks written ......... 69.195.442 00
Preminm= thereon 2810 850 =6
Losses inecurred 2 845460 =5
Mevarda Business
Risks written
Preminms reeeived .....
+ WM. H. KINGSLEY, Secretary.
0 0 Q———
WNUAL STATEMENT
Of the Providence Washinaton Insur. |
ance Company of Providence R. I..
eanital paid up SO0 000 NH
Assels 2.028,823 14
T.i=hilities exelusive of cabi-
tal and net surplus.. 1,829,797 95

Income
Premiums ...........

Other sources

32 500 0N

2435447 B8R

Total income 1905.....

2,538,908 15 |

Expenditures '

08868  .iiiaataesaas 1,296,849 78
Dividends ............ 50.000 00
Other expenditures .... 814,206 40
Total expenditures.... 2.251,056 1%

Business 1905

Risks written ........ 400,171,129 00
Fremiums thereon..... 2,456,415 &3
Losses incurred ...... 1,211.471 35

Nevada Business

Risks written ........ 56,087 0N
Premiums received .... 1.607 &7
A. . BEALS, Secty
. .00
OFFICIAL COUNT OF STATE
FUNDsS.
STATE OF NEVADA.
Cointy of Ormsby, s. s.
W. G. Douglas, and James
G. Sweeney, being duly sworn,
say they are members of the

Poard of Fxaminers of the State «f
Nev., that on the 29th day of Jan. 05
they, (after having ascertained fror
the books of the State Controller the
amonnt of ‘money that' should be -In
the Treasury) made an offecial exami-
nation and ceount of the monev anil
vouchers for money ‘in the State Tre-
asury of Nevada and found the sanu
correct as follows: | .
Cain : $288.280 4
Paid eoin vonchers nnt re cr 8
turned to Controller 111.112 18

Total 399,292 92
State Bchool Fund Securitles,
Irredeemable Nevada_ §tate . |, :

{ Schoo! hond .. 380,0D0. 00
Mase. State 2 per cent
honde RA7 000 AN
Nevada State Bonds 253,700 00

Mass. Stalte 114 per cent

honds 313,000 00
United States Bends 215 000 00
Total 2,098,092 9%

W. G. Douglass
James G. Sweeney

Suh=eribed and sworn hefore me this
29th day of January, A. D. 1906.

. J. Doane,
Notary Publie, Ormsvy County, Nev.
S A
For Sale,

Two quartz wagons, one wood and
one loew wheel wagon, also harness for
six horses. House, barn and five le%s
App!y st Adam Bay, Siiver Giwy, Nev.

siai =d a

| shown by afiidavit that such jundge is | op0n 000 aoerecating 600 inches flow-

102,460 47

"IN THE SUPREME COURT OF THE
STATE OF NEVADA,

Ebenezer Twaddle and Ebenezer
Twaddle =2s Special Admr,, of the
Estate of Alexander Twaddle, de-
ceased,

Plaintiffs and Respondents
V.

Thecdore Winters, A. C. Winters, L.
W. Winters and Samuel Longa-
baugh,,

Defendants and Appellants

From 2d Judicial District Court, Wasn-
oe County.

Messrs. Cheney and Massey, attorneys
for Plaintiffs.

Alfred Chartz, attorney for Defend-

court and lind entered in the minutes
an order “that a'l business and all
cas=cs and preceedings that have not
heen completed or ip the process of
con pleticn, ard all new husiness that
mayv be brcuszht Lefore the eenrt duar-
ing the absence of the presiding judsge,
be referred to Judze M. A, Marphy
of the first judiecial district court of
the State of Nevada. and that he he
requested to try, determine and dis-
pose of all eases and bhosiness now
before the court in the absence of the

| judze of this district."

Fursnant to this request Jndge Mu—
phy occupied the bench in Reno until
July 31, 1903, when a recess was tak-
en uriil a furthcr crder of the conrt
There was no other cession vniil
Judge Curler's retarn on Avgust 17th.
On July 17th, Judge Murphy in open
court in Reno, made an order allow-
ing plaintiff until August 15th in
which to file objection to findinas.
and prepare additional findings. On
Avgust 3d Judge Murpby 2t Carson
Citv. and within his cwa fiist judi-
cial disiriet, by ar ex perte order
made without affidavit of Judee Cu:-
ler's absence or inabili'y, gianted tne
defendants until Septewber 15, 1903,
within which o picpare, file and
serve their notice ard statemert on
motion for a rew trial, Later extea-
sions were made by Jodge Cuviler, but
whether they are effectual depends
upon this order, which respgecndents
claim Judge Murphy was unauthorized
to make under Section 197 of the
Practice Act which provides in regard
to notices and statements on motions
for new trial that “‘the several periods
of fime limited may be enlarged by.
the written agreement of the parties,
or upon good cause shown. by the

o | court, or the judge hefore whom th=
4.392 94 :
| case is tried,” and under distriet coust

rule XLIII which directs that “no
judge, except the judge having charge
of the cause or proceeding shall grant
further time to plead, move, or do any
act or thing required to be done in
any cause or proceeding. unless it be

absent from the otate, or from somsz
other cause is unable to act™

. Rule XIJd provides: “When any
district judge shall have entered upon
the trial or hearing of anv cause or
proceeding, demurrer or motion, or
| made  any ruling, order or decision
therein, no other judge shall do any
| act or thing in or about said cause,
| proceeding, demurrer or motion, un-|
less upon written request of the judge |
| who shall have first entered upon the |

esNse as

. Creek, alleged

T : ~iogtd

- » s -
light of reason as applied to the or-
weight to the later section. Appar-
to prevent the granting of extensions
and the meddling of judzes in cases
which they had not tried or which
were not prepercly under their control,
and vet in the ease of the absence or
inalility of the judge who tried the
action, to grant relief, or allow ex-
tensions to be made to deserving liti-
gants.
| The argument
| that if Judge
Reno and entered the order in open
court it wonld have been good, but un-
der this contenticn if he had stepp.d

advanced concedes

[ through the door into the chambers

and made it, it wonld have heen void.
Orders extending the time for filings
are business usually, or properly
trangacted in c¢hambers ana under
Section £573 can and ought to
made as effectually in any part of the
State by the judge having the case in
charge, as if made by him in cham-
bhers or in open eourt.
was merely acting for Judge Curler

he

during his vaecation, bnt by analogy |
the econstruction elaimed, if adopted,

would, in every case where a district
judge dies, resigns or is succeeded,
invalidate the orders extending time
v der seetion 197 made out of cour?
v his sucessor in office. althongh
they are of that character ordinarily
sranted in  chamuoers. This  woull
mean a distinetion and two rules for
filing orders of the Kin!l
and that the indge who had tried the
Judege Curler had
this instance, could make the order in
chambers, while his suecce=ser could
=0 make it only in the cases tried br
him, and would have to be in econrt
to make these simple orders extemd-
ing time in actions whieh had been
previously tried by another judge

Appellants desired and were entirl-
ed to the time granted for the pu:-
pose of enahling them to secure frori
the court reporier who had left
Starte, a trauscript of the testimony
given on the trial. which wonld ena-
ble them to properly prepare the state-
ment.

fame

Under Section 2573 Judgze Curler
conld have made an order granting

them the extension at any place in
the State, and as during his absence
Judge Murphy was renuested by the
Court minutes to attead to all busi-
ness for him. we conclude that he was
empowered to make the order at Car
son City as he did, and as Judge Cu-~-
ler eould have done, and that it wa:
not necessary for him to make the trip
to Reno and undergo the formality of
opening court to enter ex paiie orders
simply extending time, such as are
usually made out of court.

The motion to dismiss the appeal
from the order overruling the motion
for a mew trial and to strike out th:
statement is denied.

ON THE MEnITS

This action was hrought by Alexan-
der Twaddle in his life time and bv
Ebenezer Twaddle. as cc-owrners, for
450 miners inches running under a six
inch pressure of the waters of Ophir
to have heen appreop-
riated by their grantors in the vear
1856 by means of dams. ditches and
a flume” for the irrigation of their
ranch containing 20382 acres n
Washoe ccunty. The answer deniss
the allegation of the complaint se:s
up the ownership by the defondants,
Winters, of a traet of land obut on
mile wide and two miles long, and al-
leges appropia .ons by them or the:r

ing under a four ineh pressure, by the
vear 1867, which are stated to he pricr
to any diversion of the water by the
plaintiffs, and asserts a claim for 1=
fendant, Longabaugh, to 180 inches
for fluming wood, lumber and ice frow
large tracts of timber lands owned by
him. and for domestic use and irri-
gating garden on forty acres at Ophir,

Witnesses appeared to sustain, and
others to dispute plaintiffs’ right as
initiated a half century ago, and the

| trial or hearing of said cause, proceed- | same is true regarding the claims of

| ing demurrer or motion.“
| Section 2573 of the Compiled laws, |
| passed after section 197 of the Prac-
tice Act as quoted, enacts: “The dis-
trict judges of the State of Nevaia |
shall possess equal coextensive and
concurrent jurisdiction and power.
They shall each have power to hold
court in any county of the State.
They shall each exercise and perform
the powers, duties and functions of
the court, and of Judges thereof, and
of Judges at Chambers.
shall have power to transact business
which may be dore in chambers at
!.any point within, the State, All of
this section is subject to the provi-
gions that each judge may direct and
control the businegs in his, own dis-
trict, and shall see.ithat it it properly
performed.**

We think under the minute order
and circumstances related, the power
inherent in iJw:lge. Curler to extend
the time of filing the notice and state-
ment became cpnferred upom Judge
Murphy during .the aﬂuma&bsgpct
and that Judge Murphy became th

these defendants. The record affords
a glimpse of pioneer history at a per-
ind previous ta the sdmfsson of thia
State into the Union, and portrays
the building and decay of saw and
quartz mills and the rise and deeclin2
of towns by the banks of the streai..
the waters of which are here in litiza
tion. One witness testified that th=
Hawkins ditch, now known as the u,-
per. Twaddle ditch, was completed 1a
1857, 'and that he turned the wat=r

Each judge{into it that year. Others stated that

water was running in fhe ditch ani
flume abont that time, and that these

were aparently in the same place and
of about the same capacity as it
present.

On behalf of the deffndant other
witnesses testified that thevy were
over .the ground ard saw no diteh
and that none existed there during
those. earlier years. It is unnecessary
for us to detail the conflicting portions
of the evidence: These were careful-
fully considered by the district court,
3ud for the reasons stated in its deci-
gfon, enforced by statements in deeds
| made many years before any controv-

| Judge in charge, endowed with the au-i

thority to tytne extension ut
the ptésenmot the affidavit show:
ing thq ghsence or inability of Judge

Curler, as the rule requires before the
order can be made by a Judge no!
having the business in charge.

Judge Curer's absence was, presum-
ed to continue until his' return was
shown and consequently Judge Mur-
phy‘s authority based upon that ab-
sence would (likewjse continue. It is
sald that under the first statute men-
tioned, the language that “the ecourt
or judge before whom the case was
tried“ may extend the time invali-
dates the order, because Judge Mur-

it was tried, and that he was not the’
court after he returned to Carson City,
where he made the order. In a nar
row technical sence this may be true,
if we do not look beyond the striet
letter of the statute. But not so if
we consider the intent and purpose’of
the enactment, and construe it {n the

phy was not the judge before whom |

: ceqnstrueted and a prior aporop-
riation of water made through it n
1857 finds ample support. At first on
the Twaddle ranch land was plowel
for only a garden and a small piece of
grain and but little hay was cut. A
reasonable time was allowed in whih
to extend and complete the use of the
water that would flow through he
ditch and the qusntity of land irri-
gated was increased. The Ilower
Twaddle ditch was construeted from
Ophir Creek at some time prior to
1869 ' and rung to and irrigates the
eastern portion ot the plaintiffs’ ranch

least their lands have been in practi-
'“ally the same state of cwtivation
and irfigatioh that they were in at the
‘ime of the commencement of thiy
action, and that during that perind

olaintiffs’ used all the water they

! needed from Ophir Creek without in-

ently the object of this legislation was |

Murphy had gone tol

Judze Murphy |

done in

er8y arose, the finding that this ditch.

't .is shown that since that year at,

at the . @ t is suit was begun.

Lo riy- Vears,
Theodore winters admitted upon the
stand that during the last ten or fif-
teen yvea € he had been using twice s
much water from Oplhir Creek in ad-
dition to that from oither sireams, as
he used during the first ten vears thai
he cultivated his lands. As he claims
and uses more than the plaintifis, w=
conelude that this large increase in
his diversion of the waters of the
streams sinee the completion of the:r
]npprnpriatinu which has remaineid
stationary mayv account for the short-
age and dispute,

By conscnt of the parties in opea
court the distriet judge, accompanied
by a ecivil engincer who had testifi»l
as a witness for the defendants, view-
ed the premiscs and made measure-
ments. At the point of least ecarry-
ing capacity of the upper Twaddix
diteh, which is the old square finme
near the Bowers' Mansion and grave,
he measured the flow at 184 inches
| and the water lacked more than two
inches of reaching the ton. A su

had testified for the pl2intils
its capaeity was 182 inches at
| this point, and that the canacity of
| 100 feet of old flume remaining np
| nearer the head of the diteh whieh
had been impaired by age and aban-
danad, and suen'sn‘ed by a new Y
flupre huilt ahove the old one hy the
plaintiffs in 1900, was 150 inches. A
this npeint the fudee found that 194
| inghieg of water which he had meas-
vred about filled the new ¥
flume,. and he e<tivated that the ail
fame wonld earry from 20M) fo 300 in-
ches= From his examination of

wree

1‘ VOVOr
| that

helow

premises and the character of the seil

| nlaintiffs anid wore
| to, at least the amount of water they
had flowing in the flume at the
be miade the avamination, and ha
ereed them a prior right to 184 minecs

reanired, entitlndg

time

inches manine  ander a  fonr inch
nressnre or 3 3LE0 evhie fept per sSan-
end from Apri! 15th 1o Nov., 15th v

earh vear, and 20 inckes or 2-5 of one
cuhie foot per second for domestie
and waterine  etack at  other
times. [t is elaimed the amonnt al
Tnwed ie not warranted by the evi-
dence loecanse more then the eanaci-

nap

tv of the unper Twaddle diteh as
shnwn by the testimony mentioned
fixine it at 1R? jnehes at the neint

above the mansiorn. and at 150 inches
alomg the 100 feet of old Aume.
throurh which the water flowed prior
to 1900,

It i nat rpeeessary to  determine
whether the court on its own exarmin-
atirn and measuremrent may allow
a nnentity havond the range of the
evidence
con'd aetnally actimate the canacity
of the 100 fept of nld lume withont
knowing the volime and velaeity of

er the variatian of ane nart in »irat-.
nne or the difarenes hetwoeen 129 ap.

184 hv the indoe ghon'd be disre=an!-
ed as tep trifline ta ha mata=iql and
a= a <light diceronancey to he axneetal
for the fndement for  the 24 inehasg
whirh defendante’ elaim shoml® he de.
Arratad

Tirmaniie -

in awrogg ~f the pan.

in 1000 §a ennartad hy the tndine of
the conrt that pe
thoir granters Load for more than

thirtv.ore yvogre bafora +he en symenpa.
ment of this enit n=ed a

tha water through the 1ower Twade
Ale diteh. Tt je nread that 184 inches
ic more than reanired for tha irpiea-
tion of nlaintif<’ rapech and that thig
iz asnagially an heeange g few of their
17045 peres of caoltivated land lies
ahave the unne- diteh from Onhkr
Creek and a small nortion s natura’ls
swampyv. The anantity of water al-
Inwad hv the derree seems verv lin-
eral. hoth for irrigation and for da-
mestic nse and watering stoek. FEn-
ineers and othere testified that one
balf and three fifths of an ineh of
water per aere wus sufficient. while
for the plaintiffs, farmers from the
vicinitv wvaried ‘in their estimates of
the aponnt necessary from .cue. and
-one hal? to three and one half inches
per acre.

The evidence indicated that the
nlaintiffs had used-as much water as
that awarded 'to them and more, and
had uniformly produced good crons
Mnch of their land s sandv with.con-
siderable slope. After examining £h»
soil and-viewing the quantity of water
as it-ran op the premises, the con=t
agreed wwith the: testimony of the
plaintiffs that that amount was necv
essary and. adopted a mean:between
the 'highest: and lowest ' estimates;
The quantitvi.of ‘water réquisite wa:-
ies greafly: with the soil; seasons,

nartion of

| erops, and conditions, and we cannot

say ‘thit.the allowanee is excessive.
Alexander Twaddle testified that
there were times during the summer,
evidently short perlods after the land
had been irrigated; when it was not
necegsary to use as mmueh_as the un-
per*flitch full of water. On ‘such on-
r-?isit:\nsﬁapd whenever it is not neei--
ed by the.plaintiffs it should be turn-
ed to thc:gdbfe_ﬁﬁﬁnu.- if they have
any beneficial use for it. and-not per-
mittéd to waste. Tt may be impliel
by the Jaw,.but it -is: Betfer. to have
decrees speecify, and especially so in
this case, in view of the testimony
stated and of the perpetual injunctiomn
that the award of water is limited to
a bereficidl use at such times as it
is needed, Gotelli. v. Cardelli. The
point and purpose of diversion may
be ‘changed if such change does not
Ip.tnrpfere with the prior rights.
“Under tha" testimony of Alexander
Twaddle , that the irrigating n
;:}Tlraes a 'l;t' the first'of October. aml
some : he jused \water.a litHl
later’ we ;1“ k- &ﬁt:ﬂmhi;v i’;ﬁeﬂimt :
should limit., plaintifs!. right - for_ jo
rigating purposes to Oetober 15tn
_.'_I‘his may., allow, detendutf..‘l:onn:
!hauzh to lume wood a month earlier
;m this season when the water is low,

, and allow Winters more for wateriug

It { plaintiffs.
dinary rules of practice, and give due appears that the plaintiffs® had not [erected many years ago Longubaugn
| materially increased their opprop:ii- did not show any prior appropriation

whiie land the decree properly enjoins him

tho |

\

ﬁ iz
' | Tendant
!ll‘-t' eourt was of the apinion that the |

Although his flume was

{from interiereing with that part of
|the water of Ophlir Creek awarded to
ithe plaintiff, becausec he ren oo
water In his flume past their dites |
tand into one owned by Winters. anl |
!Jmneﬂ With the other defendants in
janswering and resisting the

|
righis .| |

L[ﬂaiﬂtiﬂ‘s. The deerce does pot o
vent him f!-nm taking any warer. iy |
the ereek in excess of the amonn:

awarded to plaintiffs. Nor doee it ir
any way interefere with the water oo
{longing to him coming from other
Sources. This he may turn inia
I()Dhi'r Creek and take out lower dow 1|
brovided he dees not diminich .
{flow to which plaintifis q:e entitled
{ On May 20, 1877, John % waddle
father and predecessor in ‘u‘ur.--;:
the plaintiffs, conve,ad to M. O |
l"n:nulhirri of that cerrain \wx-h-:-
1Ill“ltl flnome known as the Twaddls
ditch, leading from what i< n:--\-
‘ lir_mwn as the Ophir Creek th the 1anq|
{ of said Twaddle, sominerly irom saia |
[ ereek  through the Jlands or ¢ ¥
| Wooten and M. C. Lake, with the
privilege of rmning water ) rarea |
said flume and diteh to whart is I.n..\.-;q;
as the Bowers slansion or zrounds, !
ll_n- expense ol  maintaining s:uf
diteh and flume to bhe paid by '1-1.'-11 mn
proportion to their interesis _in samae
[_1 will be noted that this laneanes
a0es not parport to grant any water, |
Lut rather the right to convesy
and that it amounts (o a .~..|I.- of a
i third interest in the diteh with at |
least the privilege to that exient of |
running in it water which Lake
or might appropiiate.  Later,
Theodore Winters,
the Bowers Mansion and erounds
through conveyvances which did not
mention any interest in this diteh, It/

the

Lakn

the

wWaier|

Tt |
tie e

acquiras

does mot appear thar Lake or his |
grantors ever maue any use of the

ditch or ever ceniributed towards its
repair,
Alexander Twaddle

stated on t1
stand that he did not elaim all this|
ditch and that the plaintiffs ownei

two thirds of it. Whether under th.s!
deed the one-third interest in the
ditch became appurtenant to 1h-
Bowers land when it was never used
for its irrigation, and Ilater passei
with the land without being menticn-
ed, and whether anier the lapse ul‘
twenty-five years without any use or
contribution towards its repair the
grantee of Lake has a third im:-rv_-'l
as a coowner in the ditch and that|
part of the flume which has not hw.'n.]
superceeded by the new cne built by |
plaintifis, are questions which wo|

s |
i need not determine, for they, and that|

the water that entered it. nor wheth- |

rhes in his mesasurement and that of |

acity ~f tha nanar Aiteh and @uwms ha. | ditches running to their lands. Tney
fore thae econstraction of the ¥V (ame |

nigintiffe and 1311 undivided two-thirds, as the coun

terruption except in 1887, 1898 and ‘toek-ﬂithw«nntods_l.ailiury»tm the

¢ -

nry whpthicn The' WTAvesor ! part of the

l concerning it.

judgment of the court
which gives the plaintiffs the “exelu-|
sive use of the upper Twaddle Diten |
and Flume,” are not within the alle-
| gations of the pleadings Wiach con-
tain no reference 1o the exclusive use
| of, or a third or any interest in the
ditch,

Under the assertion in
plaint of the apropriation of water
“by means of certuin aqams, ditches
and a flume” the court properly de-
creed to plaintiffs the right to use the
water through either or both the

the cOHMm-

would have that right in the
aiteh if their interest 1n it is

upper
oniy

has given them jointly with the de-
fendants in the lower ditch, b
whether the grantee of Lake owns |
and can assert a right to an undivi-|
ded onethird interest, is a question
as foreign as lae ownership of the
mansion, and one which onzii nol
to be determined by the juwignent
the absence of any issue or allegation
The defeadants spe -
fically excepted to finding pumper
twelve in this regard.

Patents for defendants lands lying
along the banks of Uphir Ureck were
issued (o tneir grantors before ithe
passage of the Aect of Congress ot
July 26, 1866 anu it is assertad that
for this reason a vested Comimion
Jaw riparian right to the flow of the
waters of Opuip Creek accrued of |
.which thev .could not_be deprived oy |
that Aet If this were true defendants
might as well be considered under
the circumstances shown to have lost
that right by acquiescence in 'he con-
tinued diversion of the water by plain
tiffs for a period many times longer
than that provided by the statute of
limitations, but in this contention
counsel is in error. We do not wish
to consider seriously or at lengih
an argument by which it is sought Lo
have us over-rule well reasoned de-
cisions of long standing in this and
other arid states. and in the Supreme
Court of the United States, such as
Jones. v. Adams,. Reno Samplin:
Works v. Stevenspn -and Broder .
‘Water Co., declarinig that this statute
was rather.the voluntary recognition
of a pre-existing ‘right to waler con-
atituting a. valid «claim toits contin-
wed use, than the éstablishment of a
new one...As time passes if-ijecomes
_more and more apparent that the law
of ownersnip of watc:iribly prior ap-
Lpropsiation for a beneficial purpose 1s
'gégﬁfai L gHaer ou¥ . cimdtic contli-
tions to the general welfare, and that
the Common Law regarding the flow
of ‘streams which may be unobjectioc:
"ablé in such localities as the Britis
-Islesangd the egast of Orggon, Wash-
ington and north&m- California where
rains are frequent and fogs and winds
laden with mist from the acean pre-
vail and moisten the soil,’ is unsuit-
able under our sunny skies where the
lands are so arid that irrigation 1s
required ‘for 'the production of the
crops; necessary for the. support and
‘prosperity” of the ‘people. Irrization
iz the 1ife. of' our “important and in-
creasing agricultural * interests which
wouldbe: strangied by .the enforce-
ment of the riparian principle.

Congress s ' apropriating wmillion=
for storage and distribution- and our
Legislature have recognized the ad-
Yantages of:. conserving the water
above for use in' frrigation instead o«

| that

* because at
| water was not! realized, that the decis

]
it

tiin“:l'

lor for

having it flow by lands of ripariam
owners to finaliy waste by sinking and
evaporating in the desert. The Catle
fornia decisions cited for appellants
may no longer be considered good
law even in the state in which they
wera rendered,

im the recent case of Kansas v, Colo-
rado before the Supreme Court of tha
Ulilied Staies, vongressman Needham
testified that ircigation had doubled
and trebled the value of property in
Fresno and Wing Caliloz-
nia,, that they nad to depart from the
vocirine ol riparian rights and under
doetrine it would be difficult »
make any future developmeni: thacg
there has been a departure from 1hay
principles laid down in vux v. Haggin,
that time tne vatue of

cuilnltes,

soin has been practically reversed by
the same court on subsequent occa-
sions, and that the doetrine of prior
apprapriation and tne application of
waler to a beneficial use is in effecs
in foree now in that State,

We must decline to award the de-
fendanis the waters of the stream a3z

( riparian proprielors and patentees of

the land
1N
The case will he remanded for a
new irinl unless tnere is filed on taa
part of the plaitirms within thirty
days from the filing hereof, a writtea
consent that the judzment be modi-
fied by limiting the use of the 184 n-
clivs, or 4 3450 cubie fest por seeamnt
0l water awarded ton the plav ° D
such times as may he neepssay
the irrigation of their crops or landa
other heneficial purposes, ba-
tween April 15 and Octobher 15 of

along s banks prior to

v
RALY

{ ;ach vear, and by ajlowing plaintifts
| for the remainder of the time the 2o
cinches awarded to them., when neces-

sary for their houschold, domestic and
stock purposes, and by striking from
the decree the words:

Mt de frarther erderad  adindeed and
decreed that said plaintiffs have the
CAviusn e rishie o use and the execlus-
ive use of said Upper Twaddle Diteh
and Filume at all seasons of the yvear.®

If such consent is so filed the ais-
triet court will modify the jndgment
accordingly and as so modined th3a
indgment and decree will stand affirm-
ed.

Talbot, J.

We coneur:

Fitzzeraid, C, J.
Noreros=
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Wuariery Report.
Ormsby County, Nevada.
Receipts.

Filed Feh. 1, 1906,

Balane in County Treasury at

end of last quarter....$40023 363§

s m]

County licenses.......c..couu. 701 05
Gaming licenses ..%........ 1057 50
Liquor licenses ............. 10 28
Fee of Co. officers........ ...531 4%
Rent of county bldg......... 250 08
POR LR p-oiucarniemsmiareniasn 620 4§
Ist. Instalment taxes...... 14924 21%
Special school tax,......... 1710 90y
Slot machine license........282 00
Cigarette license ...... e L35 |
Semi-Annual Set. State Treas 531 78
Delinguent taxes............. 23 8073
Sale of horse ......... veeea10 00
Siale of pumPi.ciceaveiassal 13 00
Keep of W, Bowen........... 45 00

Total 61,077 36%

Disbursements.

State: fund . vidinieinass 6RO 3214
reneral fand. . iicisassaesis 2732 32
SBalary fund .....c..cccevaninn 2390 w0
Arl Assn. Bond Fund, Series

A, 310000 ......c.ccisnces 250 00
Agl. Assn, Bond Fund, Series

B $100000 .......... veee 400 00
Co. Scheol Fund. Dist, 1..... 488 95
Co. School fund, Dist. 2...... 151 20

Co. School fund Dist, 3........30 7
Co Schoo! Fund Dist. 4......24
State Schocl fund, Dist. 1..2605 00
State school fund, Dist Z...160 00
State School fund, dist.3 ...120 o0
State School fund, Dist 4 ...165 0D
Special building .......... 5850 00
School library, No. 2........ .86 ¥

Total 21,968

Re pitulation.
Cash in Treasury October 1905

... 40023
Receipts from' Oct. 1st to Deec
30, 1806 ...... sasn mannn 21054 003,
Disbursements from Oct. 1st
to Dec 30, 1905 ........21968 591§
Balonce cash in County Treas.
January 1, 1906........39108 7753

H. DIETERICH,
County Auditer:
Recapitulation
State fund ....... e ...103 86

General fund ...... cerane.-0017 0315
Salazy fund ........ eeses:2725 T8
Co. Schodl fund ........... 3248 M
Co. Schood Dist. 1, fund..7638 2215
Co. School Dist. 2, fund.....139 64
Co. School Dist. 3, fund..... 190 z61§
Co. School Dist. 3, tund.....425 556
State Scheol Dist. 1, fund...1608 06
State School Dist. 2, fund.....77 51
State School Dist. 3, fund...371 3%
State School Dist. 3, fund...371 3%
Bgate School Dist 4, fund......19 23
Agl. Assn. Fund A......... G8O 8234
Agl. Assn Fund, B............86 86%
Agl. Assn Fund Special...1318 93¢
Ce. School Dist. fund - special

e R s vee... 13735 909,
Co. School Dist. fund 1, library
vieeias. 108 4B
Ce School Dist. fund 3, library

R .

36%

e awnn

L R A

N ———— B ...8 58
Co. Schoel Dist fund 4, library
..................... U 3 |
Tetal 3N108 7i5g
il H. B. VAN ETTEN
4 _;; LT, County Treasurer




